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PARLIAMENTARY QUESTIONS — ROLE OF AUDITOR GENERAL 

Statement 
HON GIZ WATSON (North Metropolitan) [9.26 pm]: I want to raise an initiative tonight that I think might 
be of interest to other members. As we know, an important part of our work in the Parliament is to assist 
constituents to access information, particularly from government sources. Obviously there is a variety of 
methods that we can employ to do that. These methods obviously include questions in Parliament, freedom of 
information applications, parliamentary committees and correspondence and briefings. We are all familiar with 
these processes. However, today I would like to draw members’ attention to a process that is rather less well 
known, and that is the process, in the audit role of the Auditor General, of the Auditor General providing formal 
opinions when the government refuses a request to provide information.   

Of the various methods for obtaining information, questions in Parliament is one of the most valuable, because 
the information goes in Hansard and therefore can also be readily accessed by members of the public, not just 
the person who asked the question or the person on whose behalf the question was asked. But a weakness of the 
parliamentary question process is that there is no appeal process if a minister refuses to answer questions put to 
him or her. The Auditor General’s role offers a remedy for that in some circumstances. 

I want to draw members’ attention to one of these remedies, which was reported on in the Auditor General’s 
2010–11 annual report, which has just been tabled. A small item appears on page 14 of that annual report that 
refers to this process. The report says, under the heading “Significant Issues and Trends” —  

Ministerial decisions to not provide information to Parliament 

This year the Auditor General issued two opinions regarding decisions by two ministers to not provide 
information to Parliament for reasons of the information being confidential. The last six opinions, 
including the two which were issued during 2010–11, have been that the minister’s decisions were not 
reasonable and therefore not appropriate. In many cases agency advice to ministers was flawed and 
inadequate. The Auditor General attended Cabinet in April—at the invitation of the Premier—to 
provide a briefing to ministers on the reasonableness and appropriateness of a minister’s decision to not 
provide information to Parliament about an agency. Information on the 2010–11 opinions can be found 
on page 29.  

Those two 2010–11 opinions related to questions asked in Parliament. The first opinion relates to a question 
asked by the member for Perth, John Hyde, in the Legislative Assembly, and the second case relates to a 
question that I asked in the Legislative Council on behalf of a constituent. In both cases the questions sought 
financial information from the government and in both cases the government refused to answer on the ground of 
commercial-in-confidence. In both cases the Auditor General found the refusal to be not reasonable and not 
appropriate.  

Members might know that particular parts of the Financial Management Act and the Auditor General Act come 
into play when these questions are raised. Section 81 of the Financial Management Act provides that — 

The Minister and the accountable authority of an agency are to ensure that —  

(a) no action is taken or omitted to be taken; and  

(b) no contractual or other arrangement is entered into,  

by or on behalf of the Minister or agency that would prevent or inhibit the provision by the Minister to 
Parliament of information concerning any conduct or operation of the agency.  

Section 82 provides that — 

(1) If the Minister decides that it is reasonable and appropriate not to provide to Parliament certain 
information concerning any conduct or operation of an agency, then within 14 days after 
making the decision the Minister is to cause written notice of the decision —  

(a) to be laid before each House of Parliament or dealt with under section 83; and  

(b) to be given to the Auditor General.  

(2) A notice under subsection (1)(a) is to include the Minister’s reasons for making the decision 
that is the subject of the notice.  

Section 24(2)(c) of the Auditor General Act provides — 

(c) is to include an opinion as to whether a decision by a Minister not to provide information to 
Parliament concerning any conduct or operation of an agency is reasonable and appropriate. 

That relates to what goes into the Auditor General’s annual report. 
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Together these provisions mean that despite the absence of a formal appeal process, when questions are not 
answered, ministers do not have an unfettered right to refuse to answer questions put to them in Parliament. In 
March 2011 in a report related to Minister Day’s refusal to answer Mr Hyde’s question, the Auditor General 
said — 

There have now been five instances from a total of 62 ministerial notifications since February 2007, 
where a Minister has informed me they have decided not to provide information to Parliament because 
it was commercial-in-confidence. In all of these instances, including this one, I have formed an opinion 
that the decision by the Minister was not reasonable and therefore was not appropriate. In each of these 
five instances, the agency’s advice to their Minister in regard to the commercial confidentiality of the 
information was flawed and inadequate.  

... 

Sections 81 and 82 of the Financial Management Act 2006 formalise a general principle in the public 
sector and government, that information should be disclosed unless there is good reason to withhold it. 
In my view, this principle particularly holds true where government expenditure is involved.  

Agency advice to a Minister to withhold information from Parliament is an exception to this general 
principle. As such I expect agencies to have provided their Minister with a reasoned and well 
documented assessment to support such advice.  

My previous opinions given under section 82 show a tendency for agencies to err in favour of claims of 
commercial-in-confidence information by private sector contractors. However, the onus rests with the 
party seeking to claim commercial-in-confidence to show why release of information would be 
prejudicial to it and should be prevented. 

In regard to the question that I raised in the Legislative Council in October 2010, I asked Hon Robyn 
McSweeney representing the Minister for Forestry, Terry Redman, for the names of customers with overdue 
accounts with the Forest Products Commission. The minister answered that he was unwilling to release those 
names on the grounds of commercial sensitivity. On 9 November 2010, I asked whether the minister had notified 
the Auditor General of his refusal to answer my question in Parliament. The answer was that he would seek 
advice from the Auditor General about whether it was necessary. Minister Redman wrote to the Auditor General 
on 24 November 2010. On 8 December 2010, the Auditor General replied that he could not give that advice 
because he had to give an independent opinion on matters referred to him. He referred the minister to obtain 
independent legal advice. Mr Redman then sought advice from the State Solicitor’s Office. On 16 March 2011, I 
asked a further question in Parliament on whether the minister had yet complied with section 82. The same day, 
the minister provided a formal section 82 notification to the Auditor General and replied yes to my question. I 
am not quite sure in exactly what order, but it was certainly on the same day. The Auditor General reported his 
opinion in May 2011. Just as in the first case, he found that the decision to not table the information was not 
reasonable and therefore not appropriate. He said — 

There is a fundamental public interest in parliamentarians being able to access information they request. 
Such access helps to ensure that government operates in an open, transparent and accountable manner. 
Therefore, a decision by a Minister not to disclose information is only reasonable if the reason for 
nondisclosure outweighs the public interest of parliamentary access to information.  

FPC’s advice to the Minister gave undue weight to protecting the commercial interests of its customers 
rather than protecting the public interest through disclosure of the information to Parliament.  

Further, he said — 

No obligation of confidence existed between FPC and the relevant customers.  

On 21 July 2011 a list of customers with outstanding debts to the Forest Products Commission as at 10 June 
2011 was tabled in the Legislative Council. Section 82 of the Financial Management Act 2006 does not apply in 
all cases. It does not apply if there is reasonable justification for delay in the minister providing information, if 
the information has been previously provided or is otherwise publicly available, or is already being sought under 
freedom of information. Nor does it apply if the agency is not one of those to which the Financial Management 
Act applies. With those caveats, my purpose in providing members with the details of these cases is to share 
information about a means of ensuring that certain questions asked by parliamentarians on behalf of their 
constituents can get answered even if the relevant minister initially refuses to do so. I also note the comment in 
the Auditor General’s latest annual report that he attended cabinet in April at the Premier’s invitation to brief 
ministers on this approach. I simply raise this because it was a rather small piece in the Auditor General’s annual 
report and I thought it would be useful to provide a little more background to that because I know other members 
are interested in getting answers to their questions. 
 


